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Wi

~ Casterbibe Rajya Parivahan Karmchari Sanghatana, vide paras 34-36

observing that:

‘34, 1t s true that Dharward Disstt. PWD Literate Dailly Wages

Employees’ Assn arising out of industrial adjudication has been

co_sdered in Umadevi(3) and that decision hagiheen held to be
not' laying down the correct law but C l’“" d complete
reading of the decision in Umadevi(3) leaves ” anner of doubt
that what this Court was concerned in Ur ddév 3) was exercise of

pawer by the High Court under Ahﬁmﬁ{ 26 and_this Court under
Articte 32 of the Constitution of India In the _”:"Hers of public
employment where the employees have beéen engaged in
contractual, temporary or casual workers not based on proper
selecrion as recognized by the rules of procedure and yet orders of
their regularization and conferring them status of permanency have
Deen passed.

35.  Umadevi(3) is an authoritative pronouncement for the
proposition that the Supreme Court (Article 32) and the High Court
»W ﬁ 6) should not issue directions of absorption, regularization
o’r mﬁ}em continuance of temporary, com tual casual, daily
wage or ad hoc employees unless the recruif F

regularly in terms of the constitutional scheme.

36. Umadevi{3) does not denude the Industrial and Labour Court
Of their statutory power under Section 30 read with 32 of the MRTU
and PULP Act to order permanency of the workers who have been
the victims of unfair labour practice on the por’r of the employer
unger ltem 6 of Schedule IV where the posts agtwhich they have
been working exist. Umadevi(3) cannot be mfi‘iﬁ' dave overnidden
he  powers of the Industrial and Labo ” ourTs N passing

appropriate order under Section 30 of{the MRTU and PULP Act,
once unfair pragtice on the part gifltkie!
' Schedule IV s established."

b itself was made

9

26. oSaid decision also emphasized that there is no quarrel with the
proposition that courts cannot direct creation of posts. Reference was
Mmade to (2001) 7 SCC 346 Mahatama Phuie Agricultural University v. Nasik
Zilla Srﬁmwjﬂk gar Union, (2005) 6 SCC 751 State of Maharashtra v.
R,S.Bho sle 001) 7 SCC 356 Gram Sevak Prﬁmhﬁhcn Kendra v.
Workmen. (2007) 1 SCC 408 Indian Drugs & Pharmaceulicals Lid. v.

Workmen, {2008) 1 SCC 683 Aravali Golf Club v: Chander Hass, {2003) 2
SCC 632 P.U. Joshi v. Accountant General, to reiterate that creation and
abolition of posts regularisation are purely executive f r‘c_ﬂons. The Courts

| i Ete to itself this

!L
il'
|

burely ana executive or legisiative function. Sirpilariye '

cannot direct the creation ot posts. Court canno

status, of permonency cannot be gronWIp,‘y the Carrt where no such
. ‘ f

u'l””’f"** ‘.:1 ' +
! '|

h, tr‘l. "'L,_
post exists” @ N
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27.  In (2008) 1 SCC (L&S) 110! Controller of D

Dehradun and Others v. Dhani Ram & Ors it wqQs reitéroted that the

? N, : [l ii' | t””wr g‘t
- '.f;fr nce Accounts,

scheme relating to temporary status was not ongoing scheme and
femporary status could be conferred under the Scheme only subject to

tultiliment of the conditions stipulated therein. Furthermore. it does not

oppeo mum‘urrol guideline to be applied for the purpose of giving
temporary’ us to all casual workers, as and whel‘m{H/ clomplete one

year's continuous service. (emphasis supplied)

28. In (2009) 2 SCC 407 State of Punjab v. Bahadur Singh and others,

Umadevi's (3) judgment, particularly para 53 thereof, was further

explomed & High Court directions to reguiarize wor ﬁ?ﬁ ed employee

ﬂ

rI

[P D
.
| i
L ¥

who wod worked In that capacity for 22 years were ;h |
was remitted back for fresh consideration in Thjllgh‘ O posmon explained
as well:@s that iregularty in the oppomtmw an be gggularized but not

liegality. Furthermore regularization does not mean perftinency.

.1:?1 |
i !
L

d & the matter b

OUR ANALYSIS

29. At the outset we may note that all these 49 cases fall within the

unsdiction & different Distt. of State of Assam with total number of

c:ppllccim‘l ETAS No 3,7,11,25,27,38, 47,49,59 pertain to Distt. Nagaon,
while TAs No 5,20,48.,51 to Distt. Jorhat, TAs No 6, 8, 42‘M$|sﬁ Barpeta, TAs

NO 7,30.31.35. 45, 61,62,64 to Kamrup Distt, TAs No 10 & OA No 47 (though
led before Hon'ble High Court as WP (C) No 325206) to Distt. Karimgani.
TAs NO 13,14,34,50,53,54,55,60,65 & 66 of 2009 to Distt. Dibrugarh, TAs No 28
& 39 to Pistt. Nalbari, TAs No 29 & OA 84/2009 to Bo b ic
56,57 & 5l8 to Tinsukia, TAs NoO 41,44,52 to Cachar, TA

43/2009 to Hailakundi Distt. g'}' i
o . ik

200 We may also note that there is no dispute "-

on, TAs NO 63,

36 to Darrang & b

h| certain factual

aspects namely, except in T.A. N0.35 of 2009, the committee constituted

Oy the respondents and proceedings conducted by it did not pass any

favourable order in respect of applicants requiring the respondents to

grant temporary status. Furthermore, in T.A.10/09 “provisionally” approved

emporiﬁh ‘:“Lon 15/22.12.1997 was rescinded on 29.6.98, which aspect
Cl

had be nged vide O.A 1'4‘1‘7?%@“ did ndtmw any favourable
~ / O '
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order, rather due to paucity of material the matter had been remanded
back, vide common order dated 31.8.99. requinng ’rhe respondents 1o
exommé“ “HA bese and 1o pass necessary order. I’r|mo’rely the order
passed by the respondents on 31.1.05, is chcj $LW INn  present

proceedings in specific conveyed that their engagement report from the

feld unit based on certificate relied upon cannot be accepted and the
eCord established that they did not complete 240 days in any year and

urther r‘hm they had not been engaged after 28. é:"' %"F may further

. .t‘l:! i :1

nofe the fact that validity of Order dated 29.6.98 g fllocen challengec
wde O.AN0O.141/98 by Two applicants no#ely All India Telecom
Employees Union & N|hor Dey cmd Not byWe opphc | E in TA No 10 0f

2009. Could they in such circumstances contend that ¢

hallenge made in
present TA is within time?2

3. As far as the contentions raised by Sh. Manik Chanda. Ld. Counsel

1 TAS No 10 of 2009 is concerned, we noticed fallacy in it inasmuch as

that Tw

q'ﬁoms fherein who were conferred temporary status vide
/22nd Dec, 1997, which status was 'd%gelled on 29.6.98

had never challenged said order. Rather validity of similar order had been

order dGTed

chalienged vide O.ANo0.141/98 by two applicants namely All India
felecom Employees Union & Nihar Dey, which was disposed of vide
commo? order dated 31.8.99 along with v ':: other O.AS
namely ] 67 112,114,118,120,131,135,136,142,145,192, 2 i"’ ‘& 293 of 1998

' 'l.fa
hd oass reasoned

]
Wil ¥
"

‘equinng the respondents to examine each *st;osé

nbunal to come to a definite conclusion. Similarly ampbther contention

érder ‘because due té paucity of mo’r@“ﬂwlii! was nmf“posable for the
|!L

that they are at par with other persons who were parties to OA No

332/2000 which was allowed vide order dated 5.9.2002. directing the

r'espondents to treat some period as deemed engagement is concerned,

we may observe that  applicants therein had not been party to any

Q'i !'IE iINnterim direction of said cases had been issued in their
any Jtage. In such circumstances how The\!‘hﬂ;}iri claim parity? In

S|mr|(:1r

fQvOour

Fconsidered opinion, there is no similarity between them and question
of treating them alike did not arise and there is no violation of Article 14 of

the Constituﬂoﬁ” As such reliance placed on judgments become totally

urelevcm & baseless On random examination we m

fli

|

*TE'serve that bare

o - A

el N . Wl
k"t \t‘\'«.'!..rl._;,,m o~ "f ' . . 1%
\ . ’
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‘:'{ werusal of Annexure | oppended to TA NoO 5/2009 reveol that good

amber of persons seems to had worked for 360-365 H: g%ﬁ a year. Even

as on 1.8.1998 persons were shown 1o have kaeqi, 240 days, which
|

iy and the Verification

under no circumsTonﬁ;es can be AGgH D ;
Commuﬂee nghtly rejected the reliance placed by ’rhe phcqms on such

the arguments advanced by any of them.

32 nifially the Scheme of 1989 which came into force on 1.10.89 vide

Dara 5 prowdﬂi that temporary status would be conferred on all casual

fobouré” MU Nty employed and who have renge

service of af least 1 year” (240/206 days in case of %

fiﬂq continuous
C

ce observing 5

aays). Later, as a one-time measure and on special consideration,
another crrcular 12.2.99 was issued and concerned units were directed to

create post of regular mazdoor for regularizing the casual labourers who

had comipleted 10 years of service as on 31.3.97 to t

%ﬂ%m of numbers

indicated in Annexure-A thereof. Similarly, Ann furq, ppended thereto
conveyed the CJpproqu Of Telecom Comm M)I o grom_’remporory status

O LCJQUL.J abourers to the extent of numbers IﬂdICOTe,P 3{) the respective

Circles detailed therein which figure had been co}!ﬂplled based on
nformation supplied by the circles/units concerned. It 0|sjo nad a caveat
that there should not be any variation in the figures and in case there was
any change, Heads of Circles should refer the cases to TCHQ explaining

the reasons. (ﬂL noticed hereinabove as per said Annexure-B, for Assam

Circle ng

the tigure was 350. We may also note very significant”

detailed had been nil as on 1.8.98, v‘ ’or N.E. category
|mpor10m aspect
'hat itis not the case of Applicants that they fall within the category of NE,
and therefore figures against NE has no relevance for our purposes. We

nave already noficed hereinabove that all the cases which are being

per the Annexure-B there was no casual lab ’
F

W smon which has otherwise

Noft Been contested, disputed, chollenged or contiperted or proved

M

contrary py the applicants, or any word pleaded on'this aspect, how

could they claim that they were working as casual labourers within Assam

cucle and  aiso entitled 1O lez'np'orqry status as on 1.8.98 the daute

Hi
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’”1\ orescribed by the said circular, remain totally unoa-:aqoltcnni
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o i f ‘*‘ N‘!’ b Il 4
: iu highlighted or
Clariied 1o this Tribunal. As such this aspect cast serious dbub? about the

claim laid as a whole.

3. The turther question which arises for consideration is whether

apphlcants have satistied the requirement of circular dated 12.2.99. In

others Wwﬂl' ;

jove they tuliiled 10 years servnc? st cgsuol labour.
leadings raised In these cases ex-facie would shovs)e

OT such has not

oeen thelr own case. We may note that as per averments made by them
in Writ Petitions) in TAs all the applicants in TAs No §, 6, 8, 92, 11, 14, 28, 29,
30, 31, 35, 39, 40, 42, 45, 53, 55, 57, 58,62, 63, 64, 65 & QA No 84 of 2009

Were en@oged only on or after the year 1989, Qnd“* fi*fore under no

' ',:F

circumstances they could have completed 10 yeorp ;,..se'rwce as casual

abour 1.9.1999 as clonﬂed vnde Dol le’j dofed 1.9.1999. In rest of

3l
cases occmdmg 1o opphcoms own aver

ent SIZeCJbIj humber of them

nad been engaged only after 1989 & some of them w'ere engaged prior
to said year, which figure is very morgmol/mSIgmflcont. According 1o
respondents stand, barring a few, they had disputed engagement from
earlier dates but in any case pléoded that they had not saftisfied
requirement of engagement of 240 days in.any year. Though applicant in
TA NO lﬂ%ﬁ‘l twod satisfied the requirement of 240 Fﬂ s in ]2 recruitment

ﬂ“ﬁ not satisfy the

equirement of Dol circular dated 120 Feb, 1999, and therefore he was

also not entitled to any benefits.

Nnonth but not in a "year”, and in any case nhe'

34. Tq? next question which also arises for congid

, ,- ﬂg‘lion s how to

determine one year as prescribed vide para $ of The i HH sme of 1989. The

term “year' has not been defined under f E Sc eme Should it be

the date of

financial  year, colendcr yeor, or 15‘”M nths frg
angagement. We should note that Section 3 (66) of ’fh ,*benercl Clauses
Act 1897 defines said term “vyear”. It reads thus: “year medans a year
reckoned according to the British calendar.”

The committee, which recommended sole applicant in T.A. NO.
35/09 for conferment of temporary status holding that he had completed

309 dq““ﬂ““bg 1.10.96 to 30.9.1997, thus ex-tacie colculmed said 240
days based orttast-12 last months of engagement, HMH)e Supreme courl
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n {2008} 1 SCC (L&S) 1101 Controller of Defence Accounts, Dehradun and
Others v. Dhani Ram & Ors. had in unequivocal terms observed that

temporary status cannot be conferred to casual laboruers “as and when

M‘d observation

onths or mere

they corﬂplete one year’'s continuous service." The °

complehon of one yeor service of engage

thus provides @ guideline that it is not last 12 coleh
enj!/vhlc wﬂl moke a casual

I itions WW required to be

aisnea naniely, “currently employed and who HévVe rendered a

labourer'entitied for Temporory 'sto’fus. TWI

continuous service at least one year, out of which they must have been
engaged on work for a period of 240 days (206 days in case of offices
opserving five day week|)". Furthermore this condition ought to have been

safisfied as on 1.10.89 i.e. the date on which the 1989 Scheme came into

force. rﬂwmﬂmhe applicants have established that said requirements of
the Scheme were satisfied and thus they had ocq&Mcﬁhhe eligibility &

entitled to recp the benefits provided under the said Scheme.

35, Now dealing with the legal position we may observe that while

aevising a scheme of 1989, admittedly judgment ofy4

3
.!{I

Court in

Nn'ble Supreme

Daily Rated Casuai Labourer of Departme s’rs v. Union of

India and others, 1988 {1} SCC 122, had be p: the uu:hng factor. It is
Undemq:ble tact that said judgment hdﬂ’m n spec;wuolly overruled in

State of Karnataka Vs, Umadevi(3). Furthermore, vi looro 54 thereof
Hon'ble Court went on to observe that all those decisions which run
counter to the principles setftled in that judgment or in which direction

unning counter to what has been held therein “will stand denuded of
their status as precedence.” Thus further issue of public importance &
miﬂ@mn which arises for consideration is what is the fate of the

d by the Department of Telecom. Is rT'Wsténce? Could il

oe entorced through judicial orders/intervention either by this Tribunal or

1or‘gef

b(,hem

any other judicial torume Could it be said that mere absence of

challenge to said Scheme of 1989 would not make any ditfference to test

. stage itself the

4

en pronounced,

the tactum of its existence. We may observe at,ihi
!

;'espontfjems N ther reply tiled, after Umadevi's h
did comment & stated that said Scheme hgs |ds

conpot be enforced, &ind said con’remicﬂ“mb d had |

s significance and

t been refuled by
iing any rejoinder. It is.-.undisputed that said Schgime was issued in

|
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; }i
uomphcnte ot Hon'ble Supreme Court direction in DA ',‘ | & case as well

..;» Article 77 of the
Consﬂltut:on of India. Wi may note that ﬂ#“fﬁ]bd Sche,-

product ot the exercise of power under proviso to

as in exercise of powers available to Central Gjﬁ u' k3

15 not the end

A icle 309 of the
constitution.  As such It can safely be concluded ,T'hcn it 15 only

agdministrative in nature and had not taken the shape of statutory rule. In
Umadevi{3] (supra), Hon'ble Supreme Court after scanning the provision

of Articie 14, 16, 32 & 226 as well as its earlier judgments on the subject

VEry str?ﬁiﬂnﬁﬂgphosmed that :

HI:J
“only something that is irregular for want of conﬁ;%!mce with one of
the elements in the process of selection which does not go to the
root of the process, can be regularized and that it alone can be
regularized and granting permanence of employment is a totaily
ditferent concept and cannot be equated with regularization,”
lemphasis supplied] M

'l
36.  Furthermore, the ratio discernible from Pinok’aﬂerjee (supra) is

that deporfmemol nnstrﬁuchons as well OSM |S heme Issued prior to and

confrary to law laid down in Umadevi's (3) case COUlGM’HJT be applied to

grant temporary status as well as regularization. It was held therein by the

Apex Court that circular of the Railway Board which had been Issued long

back aid not take into consideration the Iimitation of power of a State 1o
Make appoemniment i total disregard of mandatory provisions of the

ecruitment ryle and or the constitutional provisions. Said ratio s aptly &

squore’!m!g lgable in the tacts & circumstances of' eseqt cases as the
scheme of 1989 had been issued by the Departmer 11 of Telecom way
back in the year 1989, did not take info consideration the limitation of
power of a State to make appointment in complete & brazen disregard of

mandatory provisions of recruitment rules, creoted a new class of

.Lannot be given the shope of statu’rorw,mrwimem rules framed under

I1I

the exercise of power of Proviso to Article 309 of the ':s’muhon Thus our

nevitable conclusion is that none of the opphcon’rs? nad satisfy the
'equirement of the Scheme & they cannot seek enforcement of Casuail
Labourers. (Grom of Temporary Status and Regularisation) Scheme of

Depdrtmem ofTelecommumcohon 1989 by judicial process.

/

h . LT
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r‘imﬂj‘sspect which also requires examination is whether this
fribunal should™Mssue some directions to the respon%ﬁ to adjust the

applicants in some manner so that they continue in employment and
allow the benefits based on the facts that good number of them have
rendered about 2 decades of service, as projected though seriously

disputedpy the respondents & some of them conﬂn.u-

2 il ‘@e N service in
ome Qe copacyy even as on dafe. We have symiplillyRvith those who
naa been working for the respondents & disch ngé

heir duties at the
ime when required & tHe respdndems wém ﬂ\l eed ’ro

Jgage them, but

¢l | Before making
any further comment on this aspect we may note fhc’r the law on said

aspect has also been laid down by the apex court, in (2007) 1 SCC 408
Indian Drugs & Pharmaceuticals Limited Vs. Workman, vide para 16
thereot It was observed that: “We are afraid that the Labour Court and

he Hignﬂ ‘1‘

Ssympathies, buw

ave passed therr orders on the basis of emotions and

in cases in Court have to be dec:dewmﬂ legal principle

and not on the basis of emotions and sympathies”. Further more in {2008)

2 SCC 310 Uttar Haryana Bijli Vitran Nigam Ltd. and others Vs. Surji Devi

vide para 16 it was further reiterated that sentiments and sympathies

alone can not be a ground for departing from the |opli ind take a view

! Al

cifferent from what is permissible in law. In Terl O :_‘ * Iates (P) Lid. v.

U.T.Chandigarh, (2004) 2 SCC 130, vide para 36 ‘kht ';'* 124 observations

t
were made to the samk effect that: “Wejmygno douﬂun our mind that
]

symparthy or sentiments by itself cannot be a ground f

M passing an order

n relation whereto the appellants miserably fail to establish a legal right. It

s further trite that despite an exiraordinary constitutional jurisdiction

contained in Article 142 of the Constitution, this Court ordinarily would not

pass an order which would be in contravention of a statutory provision.”
) .

38. In {2007)"2 SCC 779 Nadia Distt. Primary Scho%@un’cil & another

Vs.  Sristidhar Biswas and others, it was observed that Court should

exercise restrant before passing order saddling the State with financial

ourden. We may aiso note that Hon'ble supreme Court in (2009) 5 SCC

212 Des‘trucilon of Public & Private Properties in Re, L‘ate of Andhra

Pradesh & othets relierqjeiond followed earlier jJE
N * :

! |

ment in Union of

y::ﬁ




"

India . : Association for Democratic Reforms, (2002) 5 SCC 294 (at page

~ e ™
LI e

C 2 iy wherein it has been observed that: "It is also established law

that no dzrﬁcnon can be given, which would be confr'_:“'f . iﬁ‘he Act and

the Rules”. When the law is so settled, we felt it wouldlw e justified to

| —

| “qudrely opphcoble In
HKo‘f find ¢ Pus’nflco’non N

T2 claim laid by the applicants. It would not be jushﬂe_ i‘ilb ignore that

-ﬂwre the mandate of low Aforesaid FCJT

o} esem cases. In this wew of the rmci’rfer we}

sCicomandate merely on grounds of sympathies and emotions holding
that the applicants are entitled to Temporory status & regularisation

respective of the atoresaid settled law position.

39 We;' ﬁﬂ%l

verification committee requires any interference. or'm On careful

kiso examined as to whether orders possed by the

examination of the matter particularly in view of observations made
hereinabove, we find that the said committee had duly considered all

‘elevant materials placed before it by either side. Applicants have tailed

o make @ui any case establishing any illegality, irrot“"r":"

committed by it while considering their claim. Furthe‘r

ouechons issued by this Trlbuno\ on earlier oc osno haa been scrupulously

c,omphed“ with. Orders possed by the res rﬂ\ ents or%&tdetmled and

f

analytical. Applicants have failed to make out that they'have any legal

right to claim temporary status and consequently regularization.,

N view Of discussion made hereinabove, we are of the considered

ew Ihal TAS=a wéll<gs OA noticed hereinabove, b("iﬁg withioutl any

Merts O'ﬁwkmkﬁ)‘fbg dmm sed. Accordingly the same are distmissed. No
SOsts. .r' 1 \¢ #M\ w% a
. . ,}‘; Sd/- M.K.Gupia
\\ ot {5 ‘*f, o ! d/biih?lnﬁ% . ed
s haturv
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